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ALL APPEARANCES WILL BE BY ZOOM 

For matters where an appearance is required, the parties should appear by Zoom unless told to 

appear by another method. For all other matters, if argument is requested appearances will be 

by Zoom.  

Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 

argument is requested and include specification to be argued. 

Zoom hearing information 

https://contracosta-courts-

ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09 

 

    

1. 9:00 AM CASE NUMBER:  C22-01329 
CASE NAME:  RAJIV SHARMA  VS.  SHANTI VOLPE 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS  
FILED BY:  SHANTI VOLPE 
*TENTATIVE RULING:* 
 

Before the Court is a motion to quash service of the summons filed by specially appearing defendants 
Shanti Elixirs, LLC and Shanti Volpe. For the reasons set forth, the motion is granted. 

Background 

Plaintiff Rajiv Sharma has sued defendants Shanti Elixirs, L.L.C. and Shanti Volpe for defamation based 

on statements allegedly made in a "Gofundme" page. Shanti Elixirs is a limited liability company 

organized under North Carolina law and does business in Weaverville, North Carolina. (Compl. ¶ 3.) 

Defendant Volpe is the owner and founder of Shani Elixirs and resides in North Carolina. (Compl. ¶ 2.) 

Plaintiff cites two "Gofundme" pages attached as Exhibits 1 and 2 to the Complaint as the basis for his 

defamation suit, one of which invited support for Defendants "as we navigate the legal terrain of 

being 'phished' by a larger company looking to take over our footprint," and the other stating "Is it 

fair for a well-funded real estate mogul to bully a small-time entrepreneur whose business has no 

impact on his winery? We think not." (Compl. Exhs. 1 and 2.)  

Sharma alleges a company he owns, Shanti Wines, LLC, has been in trademark disputes with Shanti 

Elixirs since 2021, citing an opposition and multiple petitions filed by Shanti Wines, LLC with the 

Trademark Trial and Appeal Board. (Compl. ¶¶ 10-13.) His company also filed a civil action alleging 

claims of trademark infringement as well as a claim for defamation against Shanti Elixir and Volpe in 

the United States District Court for the Northern District of California ("District Court Action"). (Compl. 

¶ 14; Def. RJN Exh. 1 [Compl. in District Court Action at ¶¶ 1-13, 53-69, 103-112].) The District Court 

Action was dismissed for lack of personal jurisdiction over Defendants, but Shanti Wines was granted 

leave to amend to try to cure the jurisdictional deficiencies. (Def. RJN Exh. 3.) Plaintiff did not amend 
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and voluntarily dismissed the District Court Action. (Def. RJN Exh. 4.) 

Specially appearing defendants were served with the summons and complaint in this action in 

Weaverville, North Carolina. They now move to quash the summons served on them in this case for 

lack of personal jurisdiction. 

Principles Governing Personal Jurisdiction over Non-Resident Defendants 

Under the California long-arm statute, Code of Civil Procedure section 410.10, California courts can 

exercise personal jurisdiction over non-resident individual and corporate defendants to the extent 

consistent with Due Process under the California and United States Constitutions. (Vons Companies, 

Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434, 444.) The constitutional exercise of personal 

jurisdiction over a nonresident defendant requires proof that the defendant has "minimum contacts" 

with the forum state. (Id.)  

Personal jurisdiction can be general or specific. (Id. at 445.) General jurisdiction is not at issue in this 

case. Plaintiff only argues that the Court has specific personal jurisdiction over Defendants.  

"When determining whether specific jurisdiction exists, courts consider the ' "relationship among the 

defendant, the forum, and the litigation." ' Citations omitted.] A court may exercise specific 

jurisdiction over a nonresident defendant only if: (1) 'the defendant has purposefully availed himself 

or herself of forum benefits' [citation omitted]; (2) 'the "controversy is related to or []arises out of[] 

[the] defendant's contacts with the forum" ' [citation, internal quotation marks omitted]; and (3) ' 

"the assertion of personal jurisdiction would comport with 'fair play and substantial justice" ' [citation 

omitted]." (Pavlovich v. Superior Court (2002) 29 Cal.4th 262, 269 ("Pavlovich").) 

The purposeful availment prong of the specific jurisdiction test focuses on the intentionality of the 

conduct of defendant and " 'is only satisfied when the defendant purposefully and voluntarily directs 

his activities toward the forum so that he should expect, by virtue of the benefit he receives, to be 

subject to  the  court's jurisdiction based on' his contacts with the forum. [Citation omitted.]" (Id.) The 

requirement ensures a defendant will not be haled into a forum " 'only as a result of "random," 

"fortuitous," or "attenuated" contacts [citations], or of the "unilateral activity of another party or a 

third person." [Citations.]' [Citations omitted.]" (Id.)  

In the context of defamation, courts have described an "effects test" for determining if the purposeful 

availment prong is met, including in United States Supreme Court decisions in Calder v. Jones (1984) 

465 U.S. 783 ("Calder"), a libel case, and Walden v. Fiore (2014) 571 U.S. 277 ("Walden"). Though the 

effects test is sometimes stated in broad terms that a California court may exercise jurisdiction over 

out of state defendants based on the effects of their conduct in California, "virtually every jurisdiction 

has held that the Calder effects test requires intentional conduct expressly aimed at or targeting the 

forum state in addition to the defendant's knowledge that his intentional conduct would cause harm 

in the forum." (Pavlovich, supra, 29 Cal.4th at 271 [italics in original].)  

The second prong of the test for exercise of specific jurisdiction addresses the relationship between 

the forum and the underlying dispute. "[S]pecific jurisdiction is only appropriate if the 'specific claims 
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at issue' . . . 'arise out of,' 'relate to' or 'have a substantial connection with' defendants' contacts with 

California. [Citations omitted.]" (Jacqueline B. v. Rawls Law Group, P.C. (2021) 68 Cal.App.5th 243, 

258.) "Case-linked jurisdiction, as discussed above, requires a showing not only that the defendant 

has ' "purposefully directed" ' its activities at the forum but also that 'the litigation results from 

alleged injuries that "arise out of or relate to" those activities.' [Citation omitted.] There must be 'a 

connection between the forum and the specific claims at issue.' [Citation omitted.] 'If the operative 

facts of the allegations of the complaint do not relate to the [nonresident's] contacts in this state, 

then the cause of action does not arise from that contact such that California courts may exercise 

specific jurisdiction.' [Citation omitted.]" (Rivelli v. Hemm (2021) 67 Cal.App.5th 380, 399.) 

Plaintiff has the burden of demonstrating facts justifying the exercise of specific personal jurisdiction 

initially; only once Plaintiff has met that initial burden does the burden shift to Defendants to 

demonstrate the exercise of personal jurisdiction over them would be unreasonable. (Pavlovich, 

supra, 29 Cal.4th at 273.) Plaintiff must meet its burden with proof by a preponderance of the 

evidence. (ViaView, Inc. v. Retzlaff (2016) 1 Cal.App.5th 198, 209.)  

Analysis 

A. The Evidence 

The evidence offered in the Volpe Declaration is essentially undisputed. Volpe states that defendants 

are North Carolina residents, defendant Shanti Elixirs is incorporated in and has its principle place of 

business in North Carolina, and the only other member of Shanti Elixirs is Volpe's husband, who also 

resides in North Carolina. (Volpe Decl. ¶¶ 2-7.) Shanti Elixirs has no offices or other facilities in 

California; neither Shanti Elixirs or Volpe have bank accounts in California, and Shanti Elixirs does not 

own or maintain any property in California. (Volpe Decl. ¶¶ 7-9.)  

Shanti Elixirs has no employees or members who reside in California, and it has not held any board, 

shareholder or member meetings in California. Shanti Elixirs is not registered to do business in 

California, has no affiliates or subsidiaries qualified to do business or doing in California, and has no 

contracts with person residing in California for marketing, distribution, or service of its goods and 

services. (Volpe Decl. ¶¶ 10-14, 17.) Shanti Elixirs' products are marketed primarily in the 

Southeastern United States, and its largest volume of business is in North Carolina. (Volpe Decl. ¶ 15.) 

Volpe does not know of any retailers in California that offer its products for sale. (Volpe Decl. ¶ 15, 

16.)  

Volpe also declares that any acts committed by Volpe or Shanti Elixirs alleged in the Complaint were 

committed outside California. (Volpe Decl. ¶ 18.) Though Shanti Elixirs has a website accessible 

throughout the United States, it does not direct its marketing to California residents specifically or 

advertise in publications directed primarily to California. (Volpe Decl. ¶ 16.)  

In Opposition to the motion, Plaintiff Sharma's declaration describes harassment he alleges he has 

sustained in the form of phone calls made to him by third parties, some from "blocked numbers," 

since he became involved in the trademark disputes with Defendants. (Sharma Decl. ¶¶ 7-13.) He 
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contends his income from March 2022 to August 2022 is less than it was from March 2021 to August 

2021 and that he has been impacted by the statements on the Gofundme page in his real estate 

business and "professional capacity." (Sharma Decl. ¶¶ 3-6.)  

Sharma presents no evidence that the Defendants themselves have made any harassing or 

threatening phone calls to him. He states that he "believes" a family member of Defendants lives in 

California, with no further details, nor does he present any evidence the alleged family member is 

involved in the Defendants' business, the Gofundme page, or the calls. (Sharma Decl. ¶ 15.) He states 

he believes that (a) the calls are "connected to Defendants" because they state what he is "doing 

(regarding the trademark infringement lawsuit) is wrong" (Sharma Decl. ¶ 14), and (b) the calls are 

"from friends and family acquaintances of Defendants, based, at least in part, on the posting of the 

Gofundme page." (Sharma Decl. ¶16.) Sharma has submitted no evidence of any contacts by 

Defendants with California as a forum or with persons residing in California, other than the posting of 

the Gofundme page and his stated beliefs regarding a possible connection between Defendants and 

the calls he has received.  

B. Specific Jurisdiction Based on Internet Postings and Defamation 

In Pavlovich, the Court rejected the plaintiff's arguments that the purposeful availment prong was 

met because of the defendant's knowledge the information he posted could be used to illegally pirate 

DVDs and harm the motion picture industry in California. The Court concluded that knowledge that 

the posting could set in motion activities of third parties that would harm a California resident (or in 

that case, a California industry), even if foreseeable, "cannot by itself satisfy the express aiming 

requirement." (Pavlovich, supra, 29 Cal.4th at 276 [citing no evidence in the record defendant 

encouraged third parties to illegally pirate motion pictures].) 

Similarly, in Burdick v. Superior Court (2015) 233 Cal.App.4th 8, a case analogous to the facts of this 

case, the Court held that there was no specific jurisdiction over an Illinois resident. The Illinois 

resident was a high-ranking representative of a skincare company who allegedly made public social 

media posts suggesting that a group of bloggers who had questioned the efficacy of the company's 

skincare products had criminal histories, including domestic violence issues, and allegedly threatened 

to reveal more " 'scandalous information' . . . regarding the 'Blogging Scorpions.' " (Id. at 14-15.) 

Plaintiffs, California residents who were physicians and allegedly blogged about the skincare products' 

deficiencies, sued defendant for defamation, among other claims. The Court held: 

[P]osting defamatory statements about a person on a Facebook page, 

while knowing that person resides in the forum state, is insufficient in 

itself to create the minimum contacts necessary to support specific 

personal jurisdiction in a lawsuit arising out of that posting. Instead, it 

is necessary that the nonresident defendant not only intentionally 

post the statements on the Facebook page, but that the defendant 

expressly aim or specifically direct his or her intentional conduct at 

the forum, rather than at a plaintiff who lives there. We emphasize 

the exercise of personal jurisdiction must be based upon forum-
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related acts that were personally committed by the nonresident 

defendant, not upon the plaintiff's contacts with the forum or acts 

committed by codefendants or third parties. 

(Id. at 13.) 

The Court in Burdick reiterated that the determination of specific jurisdiction requires the Court to 

"consider only acts committed by Burdick personally in determining whether he is subject to 

jurisdiction in California." (Id. at 24.) (See also Pavlovich, supra, 29 Cal.4th at 276 [acts of third parties 

do not convert defendant's acts into purposeful availment]; Farina v. SAVWCL III, LLC (2020) 50 

Cal.App.5th 286, 296 ["The actions of third parties, like Aspen, generally are irrelevant to whether 

defendants, like Developers, purposefully availed themselves of a forum's benefits. [Citation omitted.] 

Only when a defendant purposefully directs a third party's activities toward the forum state can the 

actions of the third party be imputed to the defendant. [Citation omitted.] Thus, even when a third 

party is involved, the focus of our inquiry remains on the defendant's actions and intent."].)  

The Court in Burdick also rejected the argument that defendant's knowledge that plaintiffs resided in 

California and could suffer injury in California was sufficient to support specific jurisdiction, because 

plaintiff having suffered injury in California does not create the "substantial connection" between 

defendant and California necessary under Walden and other decisions. (Id. at 25.) Like the plaintiffs in 

Burdick, Plaintiff has not presented evidence that the Gofundme page or posts were "expressly aimed 

or intentionally targeted at California," or that the Gofundme page or the posts "had a California 

audience" or any significant number of California viewers. (Id. at 25-26.) (See also ViaView, Inc. v. 

Retzlaff, supra, 1 Cal.App.5th at 219 [relying on Burdick, as to online threats allegedly published on 

Twitter accounts and another internet site, to the extent they were defamatory, plaintiff "failed to 

meet its burden to demonstrate that the threats were aimed at a California audience, that a 

significant number of California residents saw them, or that the social media platforms allegedly used 

by Retzlaff were targeted to California."].)  

Notably, Plaintiff's Opposition does not address the Burdick decision. Instead, Plaintiff relies on two 

decisions involving internet postings, both of which are readily distinguishable. 

In Zehia v. Superior Court (2020) 45 Cal.App.5th 543, the Court found that the defendant's suit-related 

conduct in that case "created a substantial connection between Zehia and California" regarding the 

defendant's attempt to disrupt the plaintiff's effort to develop a social relationship with a woman 

initially introduced to the plaintiff at church in a meeting arranged by her family members. 

Defendant's contacts included defendant sending "directly messages on social media" to the plaintiff 

regarding plaintiff's relationship with the woman, another California resident, "fabricating direct 

message and text message conversations" impersonating plaintiff and conversations about plaintiff 

that were allegedly defamatory, and sending the fabricated messages directly to the woman on social 

media. The Court found the defendant's activities, though conducted out of state, met the purposeful 

availment standard because the defendant "sent private social media messages aimed exclusively at a 

California audience," the reputational effects on plaintiff "occurred only when the defamatory 

statements were transmitted to California residents," and were therefore connected to California, not 
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just to plaintiff who lives in California, and the posted statements themselves "had a distinct 

California focus," alleging, among other things, the plaintiff had ruined the reputation of another 

woman in San Diego and addressed the arranged introduction of plaintiff to the woman in San Diego. 

(Id. at 556-558.)  

Yue v. Yang (2021) 62 Cal.App.5th 539, the other decision relied on by Plaintiff, is also distinguishable. 

Like the defendant in Zehia, the defendant in that case targeted his social media postings to California  

and to attack plaintiff directly in plaintiff's on-line community with many California readers and 

bloggers and through a competing website operated by another California resident. (Id. at 543-544.) 

The posts included direct threats by defendant against plaintiff that defendant would "bully" plaintiff 

in California and would travel to San Francisco or had "arrived' in California where he was joining with 

collaborators to assist him. (Id. at 547-548.) The posts mentioned plaintiff by name, threatened harm 

to him in this state, and included direct communications with the plaintiff. (Id. at 548-549.) In 

addition, plaintiff presented evidence that the posts were specifically targeted to California residents 

and read by California residents through the competing website operated by another California 

resident made with an intent to harm plaintiff. (Id. at 548.) The Court also found in the face of this 

evidence an adequate link between the claims made by plaintiff and the defendant's contacts with 

California. (Id. at 549.)  

Yue v. Yang distinguished the facts before the Court in that case from Burdick, while recognizing the 

validity of the rule from Burdick that "[p]osting of defamatory comments on the Internet, even with 

the knowledge that the plaintiff is in the forum state, is not enough to establish specific jurisdiction." 

(Id. at 547.) Unlike Burdick, the Court explained, "Plaintiff [in Yue v. Yang] has thus shown more than a 

mere posting on the Internet combined with a defendant's awareness that his conduct might cause 

injury in California. Rather, he has shown that Yang targeted his postings at plaintiff, emphasized the 

California connection, and threatened to come to California, with an awareness that Californians 

would be in the audience." (Id. at 548-549.) On that basis, Plaintiff satisfied the purposeful availment 

element. Plaintiff has not done so here. 

The decisions relied on by Plaintiff highlight why this case is more like Burdick and why the Court does 

not have specific, personal jurisdiction over the Defendants. Absent from this case is evidence that 

Defendants expressly aimed the Gofundme page at California or that the allegedly defamatory 

statements posted on the Gofundme page were targeted at California or its residents. Shanti Elixirs 

has demonstrated it does not target California or its residents specifically for its business and that its 

business is predominantly sales in the Southeast and mostly in North Carolina where it is based. 

Nothing in the text of the Gofundme pages and no other evidence before the Court indicate the 

solicitation of assistance to fund Shanti Elixirs' legal expenses was targeted at a California audience or 

California residents. That Sharma alleges he has suffered reputational or other harm allegedly 

connected to the posts or harassment in California from unidentified callers from unknown locations 

does not create the necessary "substantial connection" between Defendants and California to 

support specific jurisdiction. (Burdick, supra, 233 Cal.App.4th at 24-25 [citing Pavlovich and Walden].)  

Sharma argues, without any evidentiary support, that Gofundme is headquartered in California. 
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(ViaView, Inc. v. Retzlaff, supra, 1 Cal.App.5th at 218 [party opposing motion to quash must "produce 

admissible evidence that support[] its jurisdictional facts].) If Gofundme is in the nature of an internet 

service provider, Defendants have cited authority that merely using an internet service provider 

whose offices or databases may be in California is not enough to support "purposeful availment" 

under the first prong of the specific jurisdiction test. (See Jewish Defense Organization, Inc. v. Superior 

Court (1999) 72 Cal.App.4th 1045, 1061-1062.) (Compare to Yue v. Yang, supra, 62 Cal.App.5th 539 

[California resident operated the website targeting California residents on which defendant made 

posts aimed at California audience].)  

At best, Sharma's beliefs about the connections between the alleged harassing calls and Defendants 

are speculative and unsubstantiated. They do not show the direct, targeted actions by Defendants 

themselves aimed at the California forum or even at Plaintiff, unlike the evidence before the Courts in 

Zehia and Yue v. Yang. They do not support an inference that Defendants have targeted California or 

its residents with the Gofundme page or their posts on that page. Plaintiff has not shown that his 

claim has any substantial connection with Defendants' "forum-related activities" which consist only of 

creating and posting on a Gofundme page from Defendants' location in North Carolina not targeted to 

California or its residents. (See also Doe v. Damron (2021) 70 Cal.App.5th 684, 691 [for specific 

jurisdiction, "(1) the defendant's own actions must connect him or her to the forum state [citation 

omitted], and (2) the litigation must arise from or relate to the defendant's actions. [Citation 

omitted.]"].) Sharma has not met his burden of demonstrating that the Court can exercise specific, 

personal jurisdiction over Defendants under the first two prongs of the specific personal jurisdiction 

test.  

 
 

  

 
    

2. 9:00 AM CASE NUMBER:  C22-01623 
CASE NAME:  PRIME CAPITAL  VS.  MO ZHOU 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION  
FILED BY:  PRIME CAPITAL INVESTMENTS LLC 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to November 28, 2022 at 9:00 a.m. 

 
 

  
    

3. 9:00 AM CASE NUMBER:  C22-01968 
CASE NAME:  BRIONES ACCESS PRESERVATION ASSOCIATION  VS.  RONALD KNARR 
HEARING ON ORDER TO SHOW CAUSE RE PRELIMINARY INJUNCTION 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiffs Briones Access Preservation Association, Marc Kaplan, Pamela King 
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Palitz, and Richard Biro’s (collectively, “Plaintiffs”) Application for a Preliminary Injunction.  

For the following reasons, the Application is denied. The temporary restraining order is rescinded.  

Factual Background 

Briones Regional Park (“Briones”) is a 6,000+ acre open space area within the Easy Bay Regional Park 

District. Property identified as 3506 Echo Springs Road, in Lafayette, California, abuts Briones (the 

“Property”). The Property was originally owned (for the purposes of the times relevant to this matter) 

by Mr. and Mrs. Ricketts. In 1999, the Property was sold to David Robb. Defendant Ronald Knarr 

purchased the Property in 2021 with the intent of building a home and storage barn. The Property 

was generally undeveloped before this time.  

In March 1961, East Bay Municipal Utility District (“EBMUD”) obtained a perpetual easement and 

right of way over a portion of the Property for the purpose of constructing and maintaining an access 

road that led to its Echo Springs Reservoir. This Access Road was built by EBMUD and has been 

maintained by it since that time.  

Plaintiffs maintain that they, and the general public, have used the Access Road to enter Briones since 

at least the late 1950s. They allege that Defendant installed barbed wire across the entry to the 

Access Road, chained the “pedestrian gate” shut, and installed several “No Trespassing” signs in order 

to obstruct access to Briones by way of the Access Road.  

Defendant makes clear that EBMUD owns and controls the Access Road via its easement, and that 

EBMUD and not him or the previous owners, installed the gate, barbed wire fence, and “No 

Trespassing” signs at the entrance to the Access Road. Defendant provides a declaration from the 

Property’s prior owner David Robb confirming as such.  

On October 6, 2022, Plaintiffs appeared ex parte seeking a temporary restraining order (“TRO”) and 

order to show cause (“OSC”) setting a date for the present request for a preliminary injunction. That 

same date, the Court issued the TRO. Plaintiffs now seek a preliminary injunction to remain in place 

until the completion of this matter.   

Defendant maintains that he does not have control over the Access Road or the structures built at the 

entrance thereto by EBMUD. This includes the gate, staking next to the gate, and the barbed wire, 

which were originally installed, and have been maintained, by EBMUD. As Defendant makes clear, 

there are two locks on the entry gate, one owned by EBMUD and the other by the owner(s) of the 

Property. (Response at 5:4-5.) Thus, it is impossible for Defendant to do what Plaintiffs request, as 

EBMUD (which is not a party to this litigation) is the actual entity that controls the entry to the Access 

Road.  

Standard 

Generally, the ruling on an application for preliminary injunction rests in the sound discretion of the 
trial court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) In deciding whether to 
issue a preliminary injunction, a court must weigh two “interrelated” factors: (1) the likelihood that 
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the moving party will ultimately prevail on the merits and (2) the relative interim harm to the parties 
from issuance or nonissuance of the injunction. (Butt v. State of California (1992) 4 Cal. 4th 668, 677-
678.) This determination is made on a sliding-scale such that “the greater the plaintiff’s showing on 
one, the less must be shown on the other to support an injunction.” (Id. at 678.) “However, ‘[a] trial 
court may not grant a preliminary injunction, regardless of the balance of interim harm, unless there 
is a possibility that the plaintiff would ultimately prevail on the merits of the claim.” (Ibid.)  

The burden is on the moving party to show all elements necessary to support issuance of a 
preliminary injunction. (O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal. 4th 1452, 1481.) 

“The power to issue preliminary injunctions is an extraordinary one and should be exercised with 
great caution and only where it appears that sufficient cause for hast action exists.” (West v. Lind 
(1960) 186 Cal.App.2d 563, 565.) They should only be issued when there is a “clear showing that the 
threatened and impending injury is great, and can be averted only by injunction.” (Western 
Electroplating Co. v. Henness (1959) 172 Cal.App.2d 278, 283.)  

The general purpose of a preliminary injunction is to preserve the status quo until a final 
determination of the merits of the action. (Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 528.) 

Likelihood of Prevailing on the Merits. 

In looking at the likelihood of prevailing on the merits, the moving party bears the burden of 

establishing a reasonable probability of success on the merits. (Association for Los Angeles Dept 

Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634.) Injunction will not issue if it 

appears the plaintiff will not prevail. (SB Liberty, LLC v. Isla Verde Ass'n, Inc. (2013) 217 Cal.App.4th 

272, 280.) 

It is undisputed that EBMUD has a valid and enforceable easement for the Access Road, which it was 

granted on March 15, 1961. EBMUD is a public entity formed under California law.  

As noted above, Plaintiffs are asking for a preliminary injunction to require Defendant to remove the 

barbed wire and to unlock the gate to the Access Road, and to preclude Defendant Knarr from 

construction or erecting any permanent fencing or other structures that obstruct access across the 

EBMUD access road. In their Complaint, it is worth noting that Plaintiffs are seeking determinations 

granting them, as well as the general public, unbounded rights to the use of the Access Road. A road 

which was built by EBMUD, is maintained by EBMUD, and to which EBMUD has a “perpetual 

easement” that restricts Defendant from “allow[ing] to be done anything which may interfere with 

the full enjoyment” by EBMUD of their rights to the Access Road. 

For example, Plaintiffs pray for a “declaration of rights establishing the rights of Plaintiffs to the 

EBMUD access road to access Briones.” (Prayer for Relief.) They also seek a judgment determining 

that the “use of the EBMUD access road by the general public prior to March 4, 1972, established an 

implied dedication of a public easement over the EBMUD access road to access Briones…” (Ibid.)  

Despite all of the above, Plaintiffs have not included EBMUD as a party to this litigation. Given that 

EBMUD is the entity that built the fence and gate, installed the barbed wire and “No Trespassing” 

signs, and is perpetual easement owner of the Access Road, it appears that it is an indispensable party 
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that should be joined to this action. (CCP § 389.)  

“The controlling test for determining whether a person is an indispensable party is, ‘Where the 

plaintiff seeks some type of affirmative relief which, if granted, would injure or affect the interest of a 

third person not joined, that third person is an indispensable party.” (Save Our Bay, Inc. v. San Diego 

Unified Port Dist. (1996) 42 Cal.App.4th 686, 692 quoting Sierra Club, Inc. v. California Coastal Com. 

(1979) 95 Cal.App.3d 495, 501.) In other words, a “person is an indispensable party when the 

judgment to be rendered necessarily must affect his rights.” (Hartman Ranch Co. v. Associated Oil Co. 

(1937) 10 Cal.2d 232. (Ibid. citing Hartman Ranch Co. v. Associated Oil Co. (1937) 10 Cal.2d 232, 262.) 

Here, any determination regarding the rights persons have to the Access Road necessarily affects 

EBMUD’s rights – as they are the holder of a perpetual easement to the Access Road. They also built 

and maintain it.  

By their declaratory relief claims, Plaintiffs are seeking to quiet title to the Access Road and have an 

order issued declaring that “they are entitled to use the EBMUD access road” so that the parties “may 

ascertain their relative rights and interests, and those of the general public, in and to the EBMUD 

access road.” (Complaint ¶ 86.) As the title of the Verified Complaint makes clear, this matter is one 

to “Quiet Title to Public Easement and Prescriptive Easement…”  

EBMUD, however, is not a party to this action – so Plaintiffs cannot obtain the relief they are seeking, 

as all parties with claims to the property must be party to a quiet title action. (See e.g. CCP § 762.010 

– (“The plaintiff shall name as defendants in the action the person having adverse claims to the title 

of the plaintiff against which a determination is sought.”); CCP § 762.060(b) – (“… the plaintiff shall 

name as defendants the person having adverse claims that are of record or known to the plaintiff or 

reasonably apparent from an inspection of the property.”)   

“The object of [a quite title] action is to finally settle and determine, as between the parties, all 

conflicting claims to the property in controversy, and to decree to each such interest or estate therein 

as he may be entitled to.’” (Id. at 291 quoting Robin v. Crowell (2020) 55 Cal.App.5th 727, 740.) “A 

quiet title judgment cannot be entered in the absence of all parties with an interest in the property at 

issue.” (Ranch at the Falls LLC v. O’Neal (2019) 38 Cal.App.5th 155, 173.)  

Even if EBMUD is not an indispensable party, in that Plaintiffs are entitled to some relief from 

Defendant, it does not appear that Plaintiff can obtain the relief they seek from Defendant. 

Essentially, Plaintiffs want an order allowing them (and the general public) to be granted the right to 

use the Access Road to gain access to Briones. It is unclear how the Court could issue such a ruling 

when EBMUD is not a party to this action. Nor is it apparent how the Court can order Defendant to 

allow Plaintiffs (and the general public) to use EBMUD’s easement. By the specific terms of the 

easement, Defendant may not “do nor allow to be done anything which may interfere” with EBMUD’s 

easement. The Court cannot and will not order Defendant to breach the terms of the easement by 

forcing him to allow others to access and use EBMUD’s Access Road.  

Given the above, it does not appear that Plaintiffs can prevail on the merits in this matter with the 
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parties presently included.  

Based on the above, Plaintiffs’ Application for a Preliminary Injunction is denied. The temporary 
restraining order is vacated. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  L21-05682 
CASE NAME:  CAPITAL ONE BANK  VS.  SARAH STABEN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY:  CAPITAL ONE BANK (USA),N.A. 
*TENTATIVE RULING:* 
 
 Plaintiff Capital One Bank, NA (“Capital One”) moves for judgment on the pleadings against 

Defendant Sarah Staben (“Staben”) based on the uncontroverted allegations in its Complaint. The 

motion is granted with leave to amend.  

Background 

 Staben filed a form answer on August 2, 2022. Paragraph 2 of the form answer requires the 

Defendant to either: (a) "generally den[y] each element of the complaint..." or (b) "admit all the 

statements of the complaint... are true except" those specifically denied. (Answer at p.1, ¶ 3.) Steben 

checked Box B, stating that she admits the allegations. However, Staben also checked Box 5, stating 

“In denying the allegations of the Complaint above, defendants denies not only the specific numbers 

and amounts alleged by plaintiff, but all other numbers and amounts claimed. Further, Staben prays 

that plaintiff take nothing and that Staben be awarded her costs of suit. (Id., p.2, ¶5 and Prayer.) 

 Staben has not filed any opposition to the motion.  

Legal Standards 

 A plaintiff may bring a statutory motion for judgment on the pleadings when 

"the complaint states facts sufficient to constitute a cause or causes of action against the defendant" 

and "the answer does not state facts sufficient to constitute a defense to the complaint." (Code of 

Civil Procedure [“CCP”] § 438(c).) The defects in the defendant's answer must appear on the face of 

the answer, and the Court cannot consider external evidence other than matters of which it can take 

judicial notice. (CCP §438(d).) 

 The court may grant leave to amend to remedy any defects identified by 

a motion for judgment on the pleadings. (CCP § 438(h).) The Court may grant leave to amend to 

remedy any defects identified by a motion for judgment on the pleadings. (CCP § 438(h).) "Liberality 

in permitting amendment is the rule, if a fair opportunity to correct any defect has not been given." 

(Angie M. v. Superior Court (1995) 37 Cal.App.4th 1217, 1227.) 

Discussion 
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 Capital One’s complaint states a cause of action for recovery under a common count for open 

book or account stated.  Staben’s answer is uncertain as to whether she admits or denies the 

allegations of the complaint. As Staben has not properly denied the allegations of the complaint 

its allegations are therefore deemed admitted. (CCP § 431.20(a).) 

 In furtherance of the policy of liberally allowing amendment to remedy failures of pleading, 

the Court is grants Staben the opportunity to amend her answer to clearly admit or deny 

the allegations of the complaint.  

Order 

 Judgment on the pleadings is granted with leave to amend.  

 Staben has leave of court to file a first amended answer that admits or denies 

the allegation of Capital One’s complaint. This First Amended answer must be filed within 30 days of 

service of notice of entry of this Order, as extended for method of service by CCP section 1013. (CCP § 

438(h)(2).)  

 Staben is cautioned that the failure to file an amended answer may result in entry 

of judgment under CCP section 438(i)(1)(B). 

 
 

  
    

5. 9:00 AM CASE NUMBER:  L22-01286 
CASE NAME:  DEBT MANAGEMENT PARTNERS  VS.  DANIELLE SANTOS 
HEARING ON MOTION FOR ORDER TO DEEM MATTERS ADMITTED  
FILED BY:  DEBT MANAGEMENT PARTNERS LLC 
*TENTATIVE RULING:* 
 
Plaintiff’s Motion for Order to Deem Matters admitted is GRANTED. Defendant did not oppose 
Plaintiff’s Motion. Plaintiff is to submit a Proposed Order specifying the matters to be admitted by 
Defendant. 
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSL19-00569 
CASE NAME:  DISCOVER BANK  VS.  FIRMEZA 
HEARING ON MOTION TO SET ASIDE NOTICE OF SETTLEMENT AND TO ENTER JUDGMENT 
FILED BY:  DISCOVER BANK 
*TENTATIVE RULING:* 
 
Plaintiff’s Motion to Set Aside Notice of Settlement and to Enter Judgment is DENIED. In support of its 
Motion, Plaintiff submitted a purported Stipulation for Settlement which was not signed by 
Defendant. It was signed by a “Litigation Specialist” on or about September 8, 2020. Plaintiff attached 
a single page from a similar document with the Defendant’s signature but dated May 19, 2020. The 
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Court cannot conclude that Defendant executed the Stipulation as Plaintiff did not explain the 
discrepancy. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSL20-03288 
CASE NAME:  MIDLAND CREDIT  VS.  VALENCIA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY:  ATTORNEY FOR DEFENDANT  
*TENTATIVE RULING:* 
 
The Motion to be Relieved as Counsel filed by Defendant’s attorney is continued on the Court’s o2wn 
motion to December 5, 2022 at 9:00 a.m. Counsel is ordered to give notice to his client of the 
continued date. There is a pending CMC/OSC on November 18, 2022 for Defendant’s counsel’s failure 
to appear at the CMC on August 17, 2022. 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSL21-00944 
CASE NAME:  MARTHA ELLNER  VS.  COVERED CALIFORNIA 
HEARING ON MOTION FOR RELIEF FROM DEFAULT  
FILED BY:  DEFENDANT 
*TENTATIVE RULING:* 
 
Defendant’s Motion for Relief from Default is GRANTED. Plaintiffs did not oppose the Defendant’s 
Motion. Defendant is entitled to relief pursuant to CCP 473 (b). Moreover: “The law favors judgments 
on the merits and not procedural missteps.” (Lasalle v. Vogel (2019) 36 Cal.App.5th 127.) Entry of 
Default in this case is stricken as void/voidable. 
 

 

  
    

9. 9:00 AM CASE NUMBER:  MSL21-02286 
CASE NAME:  BANK OF AMERICA  VS.  NGUYEN 
HEARING ON MOTION TO AMEND JUDGMENT  
FILED BY:  PLAINTIFF  
*TENTATIVE RULING:* 
 
Plaintiff’s unopposed Motion to Amend the Judgment is GRANTED.  
 

 

  
    

10. 9:00 AM CASE NUMBER:  MSL21-03202 
CASE NAME:  JPMORGAN CHASE BANK  VS.  ARAGON 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY:  JPMORGAN CHASE BANK, N.A. 
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*TENTATIVE RULING:* 
 
Plaintiff’s Motion for Judgment on the Pleadings is MOOT in light of the court striking Defendant’s 
Answer and entering Default on October 25, 2022. 
 

 

  
    

11. 9:00 AM CASE NUMBER:  MSL21-03299 
CASE NAME:  SF CREDIT UNION  VS.  MOSLEY 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY:  SAN FRANCISCO FEDERAL CREDIT UNION 
*TENTATIVE RULING:* 
 
Plaintiff’s unopposed Motion for Judgment on the Pleadings is DENIED without prejudice for Plaintiff’s 
failure to comply with the “meet and confer” requirements of CCP 438 and 439. Plaintiff’s Declaration 
sets forth attempts to resolve the dispute but falls short of the requirements of the statute. A “Meet 
and confer” letter referenced in the Proof of Service dated June 20, 2022, was not included with 
Plaintiff’s moving papers. 
 

 

  
    

12. 9:00 AM CASE NUMBER:  MSL21-03314 
CASE NAME:  DEBT MANAGEMENT  VS.  WILLIAMS 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO WRITTEN STIPULATION 
FILED BY:  DEBT MANAGEMENT PARTNERS, LLC 
*TENTATIVE RULING:* 
 
Plaintiff’s Motion for Entry of Judgment Pursuant to Stipulation is GRANTED. Defendant did not 
oppose Plaintiff’s Motion. 
 

 

  
    

13. 9:00 AM CASE NUMBER:  MSL22-00988 
CASE NAME:  STATE FARM  VS.  DENNIS LYNCH 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY:  STATE FARM MUTUAL AUTOMOBILE INSURANCE COMP ANY 
*TENTATIVE RULING:* 
 
Plaintiff’s unopposed Motion for Order to Deem Requests for Admissions Admitted is GRANTED. 
Monetary sanctions of $ 460.00 payable to Plaintiff are ordered. Plaintiff to submit a Proposed Order 
specifying the matters to be admitted by Defendant. 
 

 

  
    

14. 9:00 AM CASE NUMBER:  N22-0757 
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CASE NAME:  PETITION OF THE GUERRERO LAW FIRM 
HEARING ON MOTION RE INTERPLEADER FUNDS  
FILED BY: PETITIONER 
*TENTATIVE RULING:* 
 
 Plaintiff The Guerrero Law Firm, APC’s request for an order discharging it from liability with 

regard to interpleaded funds is denied without prejudice to plaintiff’s ability to file and serve a 

noticed motion for leave to interplead funds and to discharge plaintiff from liability after all 

defendants have been properly served or have appeared. 

Background 
 
 Plaintiff The Guerrero Law Firm, APC ("Plaintiff") brings this interpleader action against 
Defendants Contra Costa County Fire Protection District, John Muir Health, California Emergency 
Physicians, North Oakland Chiropractic, Roger Barnes and Oasis Legal Health. Plaintiff alleges it was 
retained by Defendant Barnes to represent him in connection with a motor vehicle accident that 
occurred on or about October 6, 2020. The motor vehicle accident case settled for $10,000. Plaintiff 
alleges there is a conflict regarding claims to the funds. 
 
 On April 25, 2022, Plaintiff filed a Complaint-in-Interpleader against Defendants. 
 
 On April 29, 2022, Plaintiff filed a Notice of Lodging Deposit for Complaint-in-Interpleader. 
 
 Plaintiff requests an order discharging Plaintiff from liability with regards 
to interpleaded funds and dismissing Plaintiff from the interpleaders action. (Complaint-in-
Intervention, Prayer, pars. 1-4.) 
 
 The Court scheduled a hearing on the matter on June 6, 2022. The hearing was continued 
multiple times for the submission of supplemental briefing as to various issues, including whether 
Defendant Richard Barnes agreed to settle the case. 
 
 The Court has considered the moving papers and supplemental papers, and rules as follows. 
 
Discharging of Stakeholder Standard 
 
 Interpleader is a procedure whereby a person holding money or personal property to which 
conflicting claims are being made by others, can join the adverse claimants and force them to litigate 
their claims among themselves. (Hancock Oil Co. v. Hopkins (1944) 24 Cal.2d 497, 508; City of Morgan 
Hill v. Brown (1999) 71 Cal.App.4th 1114, 1122.) 
 
 Once the stakeholder's right to interplead is established, and he or she deposits the money or 
personal property in court, he or she may be discharged from liability to any of the claimants. This 
enables the stakeholder to avoid multiplicity of actions, and the risk of inconsistent results if each of 
the claimants were to sue him or her separately. (Cantu v. Resolution Trust Corp. (1992) 4 Cal.App.4th 
857, 874; City of Morgan Hill, supra, 71 Cal.App.4th at 1122.) 
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Analysis 
 
 The Court finds it does not have jurisdiction to hear this matter at this time. On April 25, 
2022, plaintiff filed a proof of service indicating it served all defendants with Complaint-in-
Interpleader via first class mail on April 22, 2022.  
 
 Service by mail is a permissible alternative if the statutory criteria are met: the plaintiff must 
send the summons and complaint together with a form notice and acknowledgment of receipt. 
Service is complete on the date the recipient signs the acknowledgment of receipt. (§ 415.30, subd. 
(c).)  If no acknowledgment is returned within 20 days of the mailing of the summons and complaint, 
the recipient will be liable for reasonable expenses the plaintiff incurs in serving him or her in another 
manner. (§ 415.30, subd. (d).) 
 
 Here, only Defendants Barnes, John Muir Health and North Oakland Chiropractic have 
appeared. Without proper service of the summons and complaint on the defendants who have not 
appeared, the Court does not have jurisdiction over those defendants and thus cannot hear a request 
to discharge plaintiff from liability, or any other request for relief from plaintiff.  
 
Conclusion 
 
 Based on the foregoing, plaintiff's request for an order discharging plaintiff from liability with 
regards to interpleaded funds and dismissing plaintiff from the action is denied without prejudice.  
 

 

  
    

15. 10:00 AM CASE NUMBER:  MSC20-01836 
CASE NAME:  POWERS  VS.  AHERN 
JURY TRIAL – LONG 
*TENTATIVE RULING:* 
 
 

 

  

 
    

16. 10:00 AM CASE NUMBER:  MSL22-00753 
CASE NAME:  CAPITAL ONE  VS.  GARRITY 
COURT TRIAL 
*TENTATIVE RULING:* 
 
 

 

 
    

17. 1:30 PM CASE NUMBER:  MSN22-0095 
CASE NAME:  HSIAO VS ASADULLAH 
 HEARING IN RE:  ORDER ON REQUEST TO CONTINUE HRG  
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FILED BY:  
*TENTATIVE RULING:* 
 
Parties to appear in Department 57 at 1:30 p.m. 
 

 



 

 

 

 

 

 



 

 

 

  


